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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of )
)
Preemption of State and Local Zoning and ) MM Docket No. 97-182
Land Use Restrictions on the Siting, )
Placement and Construction of Broadcast ) RECE' VE D
Station Transmission Facilities )
OCT 3 0 1997
To:  The Commission FEDERAL Cow
IMUNICATIONS
OFFICE OF THE sacng?-:”mu
JOINT COMMENTS OF THE

NORTH CAROLINA ASSOCIATION OF BROADCASTERS AND
THE VIRGINIA ASSOCIATION OF BROADCASTERS
The North Carolina Association of Broadcasters (“NCAB™) and the Virginia Association of
Broadcasters (“VAB”), by their attorneys and pursuant to 47 CF.R. §§ 1.415, 1.419, hereby jointly
file the following comments in response to the Notice of Proposed Rule Making, FCC 97-296

(Released: August 19, 1997) (“Notice™), issued in the above-captioned proceeding.

I.
INTRODUCTION

NCAB and VAB (collectively, the “Associations™) represent radio and television
broadcasters in North Carolina and Virginia. The Associations submit these comments to urge the
Commission to adopt the proposed preemption rule attached as Appendix B to the Norice. The
proposed rule would preempt local zoning and land use restrictions on the placement, construction
and modification of broadcast station transmission facilities under certain limited circumstances.

It has been the experience of many of the Associations’ members that state and local action

and inaction often result in needless delay in the construction of FCC-approved broadcast facilities.
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The conversion of television facilities to DTV will only create more problems of this nature for
hroadcasters. In the end, a patchwork of differing regulations from the federal, state and local levels
serves only to obstruct the federal effort to allow the broadcast industry to promptly convert to DTV,
To address this problem and to ensure that broadcasters can meet the Commuission’s ambitious DTV
timetable, the Commission should act to remove one of the primary obstacles to its plans -- state and
local government processes which infringe on the FCC’s authority over communications and serve
to frustrate its goals, Without appropriate Comumission action, the prompt roll-out of digital
television will be stymied by local and state autCiorities who impose procedural and other burdens
on broadcast facilities construction.
II.

STATE AND LOCAL REGULATION OF SUBJECTS THAT
OVERLAP WITH FEDERAL REGULATIONS SHOULD BE PREEMPTED

In the Notice, the Commission solicited comment on whether it should “focus on actions state
and local government would be preempted from taking or what state or local authority would be
preempted by failure to act within a specified time period.™ In order to ensure that state and local
governments do not duplicate FCC regulation of the broadcast industry, the FCC should do both.

The FCC is solely responsible for licensing and overseeing radio and television broadcasting
throughout the United States. In this role, the Commission must promulgate rules and articulate
policy to be carried out nationwide in order to accomplish the federal goal of ensuring a fair
allocation of broadcast services serving the public interest. In carrving out these responsibilities, the
FCC has unique expertise which informs its decisions regarding interference to telecommunications

services and devices, setting standards for measuring the effects of radiofrequency (“RF*) radiation,

! Notice, at 7 18.
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and establishing guidelines, in cooperation with the Federal Aviation Administration (“FAA™),
regarding the marking and lighting of broadcast towers. When local and state officials attempt to
duplicate this regulation -- even where this effort is disguised as “land use” regulation -- the federal
regulatory scheme established by Congress is frustrated.

In the Notice, the Commission asked for comment concerning the “circumstances . . . in
which it [would be] appropriate for the Commission to preempt state and local regulation of the
siting ot construction of transmission facilities.”™ Certain substantive regulations and restrictions
of local and state authorities must be preempted in order to fulfill the comprehensive regulatory
schemes developed by the Commission in its effort to foster a free, over-the-air broadcasting system
that serves the public interest. Only issues that are subject to comprehensive Commission regulation
should be subject to preemption, and the proposed rule reasonably limits such preemption to three
primary areas.

Specifically, the proposed rule provides that regulation of the environmental effects of RF
radiation, interference with telecommunications signals, and requitements for marking and lighting
towers be areas subject to preemption. There are issues which are often utilized by state and local
governments to restrict the siting and construction of broadcast towers, yet the Commission has
established rules and guidelines in these areas which express the national policy. Each rule 1s

comprehensive,’ and should not be the subject of inconsistent state or local regulations.

2Id,at 922,

* Notice, at 1 4. See, eg, 47 CF.R. §§ 73.209, 73.318, 73.612, 73.614 (interference
regulations); Guidelines for Evaluating the Environmental Effects of Radiofrequency Radiation,
Report and Order, ET Docket 93-62, FCC 93-326 (Released: August 1, 1996) (“R&Q"), First
Memorandum Opinion and Order, FCC 96-487 (Released: December 24, 1996) (“First MO&LO”),
Second Memorandum Opinion and Order and Notice of Propoesed Rule Making, FCC 97-303
(Released: August 25, 1997) (“Second MO&O”) (RF emissions); 47 CFR. § 17.21 er seq.
(specifications for obstruction marking and lighting of antenna structures).

.3
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When approving a construction permit for new or modified station operation. the
Commission requires the applicant to conform to its rules regarding interference caused to other
broadcast stations as well as its policies regarding blanketing interference and interfercnce to
consumer electronic devices.* This is an area uniquely within the expertise of the Commission.
When local authorities second guess -- or adopt regulations which conflict with -- the Commission’s
judgments in this area, the Commission’s determination that the ncw or modified broadcast facility
would serve the public interest is frustrated and mooted.’

Similarly, the Commission has issued revised rules enforcing its policy concerning the
environmental effects of RF radiation.® As the Commission stated whep adopting its guidelines:
“We believe our decisions provide a proper balance between the need to protect the public and
workers from exposure to potentially harmful RF electromagnetic fields and the requirement that
industry be allowed to provide telecommunications services to the public in the most efficient and

practical manner possible.”™ These guidelines are delineated in OET Bulletin No. 65,

, Secticn V (Rroadcast Engineering Data); Educational Information

1
Corporation, 6 F.C.C. Red. 2207 (1996) (analyzing a station’s modification proposal in regard to
interference).

Clmre v e T
WEC, € FLy LW 1 UL

* The degree to which state and local authorities may attempt to regulate concerning issues
within the jurisdiction of the FCC is well demonstrated by Entertainment Communications, nc.,
FCC 94-56 (Released: March 22, 1994). In that case, an applicant for an FM license was delayed
by a complaint from a local citizen who claimed that RF radiation from the FM tower interfered with
his television remote control. /4 at § 3. The FCC quickly dismissed his concern noting that the
station operated at 92.5 MHz and the remote control between 300 GHz and 500 THz. id, at 9 6.
Nevertheless, it is fair to ask whether a local planning commission faced with the decision whether
to approve the siting of an FM tower would make a similar, informed decision in the face of such
an absurd complaint from a local, prominent citizen. See, also, Butters v. Hauser, 867 P.2d 953
(Idaho 1993) (local government questions “need” for improved FM service).

¢ See Report and Order.
7 Second MO&O, at 2.

doog
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Broadcasters secking to construct new broadcast facilities are often faced with complaints
about the possible detrimental health of the facilities. Such complaints can result in unreasonable
delay and unreasonable local restrictions on the use of the tower. This is the case even though the
tower is shown to be in compliance with the Commission’s guidelines which were developed in
conjunction with the Occupational Safety and Health Adwinistration (“OSHA™). Through the vivid
examples they cite, the Petitioners demonstrate how these local fears can result in the frustration of
FCC decisions regarding the proper use of the electromagnetic spectrum.* The undersigned counsel
have personally encountered such unfounded local fears when representing NCAB and VAB
members in special use pem)it proceedings in North Carolina and Virgima.

As the Commission is well-aware, such state and local restrictions sometimes have nothing
to do with the merits of a particular application, but instead can only be explained by reference to
extraneous political or personal factors. To cite just one example, Capito]l Broadcasting Company,
a pioneer in digital television and the first station in the nation to broadcast an experimental digital
signal, has for three months been unable to obtain the necessary approval (or even a hearing) from
the local city council to move a 300-foot studio transmitter link tower located at its studio site from
one side of the studio building to another, a distance of only approximately 170 feet, The city
appears to be refusing to consider Capitol’s application because of an unrelated legal action
involving Capitol’s news operation.’

Attached as Exhibit C are the Comments of Mid Atlantic Network, Inc. (*Mid Atlantic™),

licensee of station WINC-FM, Winchester, Virginia. While seeking the approval of Fanquer

% Petition, at pp. 12-14.

*See generally Declaration of Michael D. Hill, attached hereto as Exhibit A. See also
Affidavit of David Lasley attached hereto as Exhibit B.

-5-
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County to construct an auxiliary tower, a local property owners association objected, asserting that
“the cancer rate in the resort [area) was higher than normal and that excess RF radiaiion caused this
cancer.” See Exhibit C (emphasis added). Although these assertions proved to be groundless, the
County nevertheless imposed restrictions on the use of the tower, which severely limits the
functionality of the tower. For example, the County limited the number of antemnas to four,
regardless of whether they emitted RF radiation, and prohibited satellite dishes entirely. Further, the
use of the tower was restricted to use “for back up purposes only, or if used as primary, the existing
tower to be for back up only.” This example demonstrates the inability of local authorities to make
rational judgments concerning RF radiation. Certainly, the FCC would never limit the mumber of
receiving antennas to address an alleged RF radiation problem. Moreover, no restrictions should be
imposed when, as in this case, the RF radiation guidelines are met. As a result of the lack of federal
preemption, Mid Atlantic incurred delay and expense in constructing a tower that met with the
Commission’s determination of serving the public interest. This example reflects the fact that, as
a practical matter, no elected public official can afford to be perceived as insensitive to a
constituent’s concern about a health or safety issue, even if the concern is plainly without any factual
basis.
1.
TIME CONSTRAINTS ON STATE AND LOCAL
GOVERNMENT ACTION ARE NECESSARY TO ENSURE THAT

THE COMMISSION’S POLICIES ARE SERVED

A. The Proposed Time Limits for State and Local Action Scrve the
Commission’s Desire to Promptly Roll-Out DTV

In the Norice, the Commission asks for comment on the procedural framework proposed by

the Petitioners, specifically, whether certain time limits upon the local approval of Commission
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authorized construction are reasonable and necessary.'® Specifically, the Commission is concerned

with the aggressive roll-out schedule for DTV 1!

The Associations believe strangly that time limits are necessary to ensure a timely transition
to digital television, and that these constraints should be applied uniformly to all broadcasting
services, regardless of market size or connection to the DTV process.

The examples of problems and delays encountered by local broadeasters cited in the Petition,
as well as in these Comments, have occurred prior to the implementation of DTV. In these cases,
the usual construction period of 18 months was applicable. Although construction periods for DTV
are longer -- extending from issuance until the deadline for the facilities to be up and operating --
it is expected that other delays will be inevitable. As noted in the Petition, as many as 1000 of the
1400 television towers will need to be modificd or replaced to accommodate DTV between now and
2003." In addition, many of the 1320 FM antennas that are

antannae that are co-locatad with televigion antennas mav

Ar

be displaced because of the added load of new DTV antennas on the currently over-burdened

towers, "’

One of the primary goals of the DTV proceeding was to “foster[] expeditious and orderly
transition to digital technology that will allow the public to receive the benefits of digital television

while taking account of consurner investment in [analog] television sets.™* The Commission must

1 Notice, at 9 23.
Nid, at 9719, 23,
12 Petition, at p. 6.

13 Jd

“ Advanced Television Systems and Their Impact upon the Existing Television Broadcast

Service, Fifth Report and Order, FCC 97-116 (Released: April 21, 1997), at 9 4 (hereinafter, DTV
Fifth R&0).

-7-
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establish short deadlines for local and state review of applications to construct broadcast towers and
related facilities to ensure that its goals can be met. If the Commission is forced to revise its DTV
schedule, the market will lose confidence in the Commission’s ability to oversce a swift transition.
As the Commission has noted, a timely transition is necessary to convince consumers to purchase
DTV sets.'® The Commission cannot control the sales of DTV sets or the number of available crews
to construct the new towers. However, the Commission does have the power to eliminate one
potential obstacle to its ambitious DTV goals -- the obstruction and delay caused by non-federal
authorities, If the Commission fails to secure compliance with its DTV schedule, the transition
would need to be extended since consumers and set manufacturers would not have the confidence
to make the necessary investments in DTV. If analog broadeasting is forced to continue, the
reclamation and auctioning of spectrum is pushed further into the future, preventing the development
of other new communications services and possibly effecting federal budget projections.

The Petitioners have recommended time limits for local action ranging from 21 to 45 days.'®
These time limits would be consistent with the Commission’s own effort to act quickly to approve
the grant of construction permit applications for DTV facilities. Acknowledging the importance of
its DTV efforts and the need to avoid delay, the Commission has drastically streamlined its own
procedures for obtaining a construction permit.” Indeed, the Commission has made much of its

efforts to expedite the grant of DTV applications. For example, the Commission was easily able to

5 1d.

16 Notice, at 7 6.

'? Public Notice: Commission Details Application Filing Procedures for Digital Television
(DTV), MM Docket No. 87-268 (Released: October 16, 1997), at p. 2.

-8.
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grant two of three recently-filed DTV applications in less than 45 days.'® This demonstrates the
importance to the Commission of expeditious action. No less should be required of state and local

authorities. Thus, the 45 day maximum limit for local action is not unreasonable.

A e

£

ARl wel TS . nd LD Cént
An Abbreviated Timce Period Yor State and Loeal Decisions Ts Nepasanry

to Ensure That Construction of Non-DTV Related Facilities Can Be
Completed within 18 Months of the Issnance of a Construction Permit

The Notice requests comment on whether any preemption rules that it might adopt should
apply only to modification and construction of DTV facilities and FM stations displaced by DTV."

Any preemption rules adopted should apply uniformly to all broadcast services whether or
not there exists a relation to the DTV roll-out. Indeed, the complexity of determining whether a
broadeast facility’s construction request is directly or indirectly related to the DTV roll-out would
be further fodder for delay by local governments. The factual record of problems related to the siting
and modification of transmission facilities as set forth in the Petition, as well as the example in these
Comments, all relate to pre-DTV circumstances. Such problems are just as illogical and just as
contrary to the federal interest even though they do not relate to DTV. While the aggressive digital
television schedule helps to underscore the need for preemption in certain areas, the problem faced
by broadcasters from local and state attempts at regulation of telecommunications are not unique to

DTV towers. Whether the issue is the relocation of an FM station displaced by DTV, or the siting

18 Three televisions stations licensed to KITV Hearst-Argyle Television, Inc. have recently
received DTV licenses. KITV-DT filed its application on August 8, 1997, and the application was
granted by the Comunission on September 4, 1997. See File No. BPCDT-970808KE. KHVO-DT
filed its application on August 21, 1997, and the application was granted by the Commmission on
September 3. See File No: BPCDT-970821KE. KMAU-DT filed its application on August 8, 1997,

and the application was granted by the Commission on October 21. See File No. BPCDT-
970808KF.

'° Notice, at § 21.
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of an AM or FM station tower unrelated to the DTV roll-out, non-federate authorities’ ability to
delay construction deemed by the FCC to be in the public interest still remains.
Iv.
CONCLUSION
In light of the foregoing, NAB and VAB jointly and respectfully request that the Commission
preempt state and local restrictions on the placement, construction and modification of broadcast
transmission facilities as set forth in the proposed rule attached as Appendix B to the Notice,

Respectfully submitted, this the 30th day of October, 1997.

NORTH CAROLINA ASSOCIATION
OF BROADCASTERS

VIRGINIA ASSOCIATION OF

s Mark-F-Psak

L Marcus W, Trathen
Winston P. Lloyd
BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.F.
Post Office Box 1800
Suite 1600, First Union Capitol Center
Raleigh, North Carolina 27602

Their Attomeys

CACOMMENTS.2

-10 -
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Declaration of Michae] D. Hill
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DECLARATION

I, Michael D. Hill, hereby declare, under penalty of perjury, as follows:

1. I am employed as Vice President/General Counsel of Capitol Broadcasting
Company, Inc. (“CBC").

2. CBC is the licensee of Television Station WRAL-TV (CBS) which operates on
Channel 5 at Raleigh, North Carolina. In addition, CBC has an experimental authorization from

the FCC which permits it to test a new digital television service, WRAL-HD, on Channel 32 at
Raleigh.

3. CBC, in anticipation of the conversion to digital television, is in the process of
gnlarging its studio building and relocating its 300 foot self-supporting studio transmitter link
tower (“STL tower”) which is located at the WRAL studios on Western Boulevard in Raleigh.
WRAL transmits its signal by microwave link from its studios in Raleigh to its 2,000 foot
transmission tower located some 10.56 miles away at Auburn, North Carolina. CBC needs to
relocate its existing STL tower some 170 feet from one side of its studic building to another in
order to allow for expansion of the existing studio space.

4. CBC filed an application for a special use permit with the City of Raleigh on
August 1, 1997, The application was complete and ready for action when filed. The City staff
has recommended approval of the permit. CBC is not aware of any objection by any member of
the public or any adjacent landownet. Indeed, the adjacent landowner located nearest to CBC
has indicated it has no objection to the issnance of the permit. The special use permit
application, a copy of which is attached as Exhibit 1, details CBC’s compliance with the local
ordinance governing such matters, Also attached as Exhibit 2 is a copy of the recommendation
of the City Planning Director that the special use permit be granted.

5. The application was scheduled for hearing by the Raleigh City Council three
times -- on September 2, 1997, September 16, 1997 and October 8, 1997. Each time, the City
Council has refused to hold the required evidentiary hearing on the application.

6. Initially, it is my understanding that the City Attorney advised the Council that
they should not hear the matter without a letter from CBC waiving any conflict of interest that
might appear by virtue of the fact that four members of the City Council are defendants in a civil
action alleging that certain members of the Council violated the state open meetings law in
connection with an unrelated matter. CBC, along with the state broadcast association, state press
association, the local daily newspaper and other local television stations, are parties plaintiff in
that litigation. That case is presently pending before the North Carolina Court of Appeals. CBC

promptly provided the requested letter waiving any conflict of interest. A copy of the letter is
attached as Exhibit 3.
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7. Nonetheless, and notwithstanding that CBC's application is complete and ready
for action, the hearing has now been continued twice. 1 have been informed by representarives of
the City s5tafT. and believe that the members of the Conpieil who are defendants in the unrelated
litigarion, have purported to justify this inaction by indicating that they will not provide CBC
with a hearing on its application unless CBC secures from the ather plaintiffs, in the unrelared
case, a letter waiving any purported conflict of intzrest in the special use permit hearing -- despite
the fact that none of those other plaintiffs bave any interest whatsocver in the special use permit
application. This request is without lepal basis. It is unnecessary, Such a request may or may
not he granted by the other plaindffs 1o the unrelated litigation since they are business
competitors of CBC’s.

8 The relosation of CBC's STL. tower has been delayed, and additional costs
incurred, as a result of this attempt to impose additional, unnecessary requirements on CBC. If
CBC is forced to resort to judicial action, CBC may be further delayed ia its efforts to construct
its pew studio additions and renovations which are a part of the company’s efforts to promptly
roll out its pew DTV facilities. In additon, CBC’s costs will have been incteased for no
legiimate reason. CBC would, in my opinion, be entitled to a write of mandamus from a court
of eompetenr jurisdiction w compel a hearing on its applisation.

9. As of this writing, CBC does not know when, or if, it will be granted a hearing on
its special use permit application,

Executed under penalty of perjury this 30th day of October, 1997.

@015



10/30/97 THU 17:38 FAX 9187430225 ~ BROUKS PIERCE dois

EXHIBIT 1

APPLICATION FOR
SPECIAL USE PERMIT



10/30797 THU 17:38 FAX 0197430225 BROOKS PIERCE @o1T

DEVELOPMENT PLANS REVIEW CENTER
CITY OF RALEIGH, NORTH CAROLINA
e P.0.BOX 590, RALEIGH. N.C. 27602 _(919)830-3842 FAX (919) 890-3580
SPECIAL USE PERMIT APPLICATION
' FOR PUBLIC HEARING - ~

AND APPROVAL BY THE RALEIGH CITY COUNCIL

Section A .
SUBMITTAL CHECKLIST

PLEASE INCLUDE ALL OF THE FOLLOWING (CHECK OFF). If any information is missing trom the application

package. you may ba asked 1o camplete the application and re-submit on the next review cycle, so pleasa check the
list balow carefully befare you submit:

[[] TvREs SETS OF PRELIMINARY PLANS. Maximum shest size shall ba 36" X 44°. Plana must beta enginaaring scale
{1 = 20°, 1* « 30", ate). Praliminary plans do aot nasd an angircar or landseape architeer's saal. Informatian

to be shawn an this plan sheuld ralate ta the findings that tha Counal will noed 1o maka as neted in Semian 10~
2145 of tha Raleigh Gity Coda.

D CITY QR COQUNTY PROPERTY MAP with parcels includad in tha site plan clearly markad. An excerpt of a proparty map

is acceptabla, bul the map number must appear on tha axcamt, This information is availabla from Wake Caqunty
GIS ot fram tha City of Ralsigh Planning Depantmam.

D $2¢0 FILING FEE. Chack may bia mada aut o the City of Raleigh. Paymants may be made by cash er by chack, but nat
by credit cards.

[:] THREE COPIES OF TMIS APPLICATION FORM mmpleted, gignad_ by the pragary owna ar his / har agers, and
natatized.

REQUIRED. BUT OFTEN MISSING INFORMATION. FLEASE MAKE SURE TQ INCLUDE THE FOLLOWING:

E] VICINITY MAP. Flaass include with plan documants.

EI CORRECT PARCEL IDENTIFICATION NUMBER (PIN). Call Waks Ca. Goographi Informatian Sarvicas at B56-8360,
it thare is ANY quastion about the parcal identflar. Inearoct PIN cin causa the
application © be rojocted and re-submitted at tha ngxt submitial data.

[} oWNER SIGNATURE. Sa0 Pags 4 of this agplicaton. This signature must be netarzed.

[] compLETE UST OF PROPERTY OWNERS adjasent s, infront of and bahind the subject praparty, including prapartias
germsa public rights-of-way. Whan unsure of whather to inelude adjacont propanisa, orr on the sida of induding
oo many, ¥ adverticing is insufficiant, the Special Use Fermit may ba involidated.
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SECthﬂ B CITY USE ONLY:- izeisaz. - |
-- SUMMARY INFORMATION (SH’OW ON PL.AN ALSO) ,;E;;;;!;* i SN |

' FLE NUMHER . ‘
DEVELOPMENT NAME: WRAL-TY o

FLANNME GISTRICT

LOCATION: Western Boulevard - -h;-a-ﬁ;m*_._ﬁ._._
WAKE COUNTY PROPERTY [NDENTIFICATION NUMBER(S): ARG DaTE
PJJ‘- 079307-58“'6725
PAN, . P.LN,
PN, : P.LN.
PLN. PIN

ZONING QIST'HIGT (Include Ovaday Districis): Industrial-2

OWNER / DEVELOPER: Capitol Broadcasti ng Lompany, Inc.

ADDRESS: P.0. Box 17000 Raleigh, NC 27608

TELEPHONE: BZI-BS00 fAX: BPI-BoBa
REFRESENTATIVE: Enyirotek, Inc.

ADDRESS: 1111 Oberlin Road, PRaleigh, NC 27605

TELEPHONE: . 919-8J2-6B598 _ FAX: 0]D-839-2785

CONTACT PERSON mﬂﬂ _ndricks PHONE FAX

Thiz request is for a special usa parmn for the faliowing:

Additianal fiuor arom ratlo (F.A.R.) alfowancax for office bulidings in Office and ingitutional-1 and 2 Districts.
Additlenal realdentlsi danalty in Office and Intitwtional-1, Ctfica and Institutional-2, Shopping Center and Thar-
cuybiare Districts.

Additlanal denslty, convarsions of bulldings to dwelling=, net It areq raduction far dwallinga, and hausing

within undarlying industrial zoning districts in Dewrtown Residarmial Heusing and Pedastrian Oveday Districts,
——— Carréctlanal / Penal Factilty

Hatal and motal in Qffice and Institutianal-2 Districs,
Interim usa In tha Rasidantial Busineas Digirlet within a redavelopmant area.
Mara than eight (8) dwalling ef roaming unita per fieer far mutifamily and group housing structura, townhausa,
congragale carm and enngregata living stryctures, life care esmmiunitias and condaminium davalopmanta,

Quidoar stadium, outdoar Iheater, outdoar racse trask, of mors than two hundrad and fifty (250) seats, and
autdogr movig thaatres.

Outdeer storage far inoparabin vahicles

Cuidaor starage yards

Parking facliity - aff-sits, in 3 Rasldantial Businass Distria far special usa residential hovsing projects.

Parking facliity - off-aite, far 3 raxidantiail Institutian in residential zening districta,

Recreational uss of a gavernmontal antty and nat far praft private rocreatonal camp, In a pn‘mary FasarvRir
wataished protection araa

Recreatlonal usa rastricted to mambership - not for proft, in 2 pimary resenmir watarshod praindnn area,
Shapping conters and shepping sraas in Theraughfara and Industrial-1 and 2 Qistricts that are leeated within {aur
hundrad {400} test of arry major thomughiare of majer acsasy comdor.

Spacia! Rasidantlal-30 residantlat dansity grazter than twanty {(20) dwelling unaita per nat acre or three (3) or mara
dwalling units on 2 lat

Talacommunication towar,

wmma. Thorgughtara protactive yard reductiens for projects in Thareughfare Districts travarsed by mora thaa ana (1) mila
of continuous public theroughfara.

THE Aaogz-umsn ?wnensmp OF THIS PROPERTY IS EVIDENCED BY DeED FRom __CBC Real Estate
ompany. Inc.

AND RECORDED (N THE WAKE CAUNTY REGISTRY. BOOK 3068 PAGE 069

Form Ravised Lanyary 1, 1996 ‘ 2
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Tha zoning erdinance impesas tha following SPECIFIC REQUIRMENTS beforn a spacial uas permit may be issued. . Please
addrass sach of the spacific reguimmanta noted in Code Sectian 10-2145 in the area bakrw as it relaas to your request. (The
staf can asainrtha Applicant in Usting tha specitic requiremunts). The Applicant should be prepared (o demarsstrata that, i the land

ia wsad in 2 manner conaistert with the plans, spacifications, and sther iﬂhfﬂ!&hn preasnted to City Cauncil, the-prmposad ygs” .

will comply with aach of the following spesific reguirements: ~ ° =07 =

See attached 1ist of responses teo the specific requirements.

PROPERTYID NO. PROPERTY OWNER MAILING ADDRESS TR CODE

0793.07-68-6383 |CBC Real Estate Cafpany'Inc  P.Q. Box 12000 Raleigh | 27605
0793.07-68-7563 |CBC Real Estate Company Imc 711 Hillsborough St. Raleihn 27603
0793.07-68-9600 BB GRA Brgadeasting Co. WC 5 4 "5y, 12000 Raleigh ) 27608
0793.07-68-9702 . {Ranson J. & Eula W. Fort , 608 Nazareth St. Raleigh | 27606
0793.07-68-8799 |Annie Hicks | 606 Nazareth St. Raleigh | 27606

0793.07-€8-1398 !c“g'gap_fgggg;gca'g;gg;gem5409 300 eydiog! GYbbons Or. 2750

0794.13-50-7874 jState of North Cardlina |  P.0. Box 10096 Raleigh ) 27605
0793.07-78-0787

| Marion Grant & Mertie Batby 2525 Western Blvd. Ra1eigh= 27606
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Farn Rovised Jamuary 1,1956 3
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“w e RESPONSE TO THE SPECIFIC REQUIREMENTS 4 August 1987
= OF CODE SECTION 10-2145 FOR THE CBCTVT
w o2 SPECIAL USE PERMIT REQUEST OF

z 3 CAPITOL BROADCASTING COMPANY INC.

z & FOR THE REPLACEMENT AND RELOCATION OF

« e THE EXISTING TELECOMMUNICATIONS TOWER AT WRAL-TV
:% 1. See Attachment A regarding radio/television reception
" 2. The height of the tower is 300 feet, therefare it does not exceed the 510 foot limit in the

“ o ordinance. :

- E 3. See Attachment A regarding FAA lighting standards.

z ‘: 4. (a) A minimum (20) foot yard setback is provided (see Preliminary Site Layout).

- & (b) & (c) The tower will be located more than one buadred percent of the tower height

o (300) from any lot that is zoned or developed residential.

z 3 ‘

w 5. An eight (8) foot high fence will surround the base of the tower and guy wires. Currently,
= a chain link fence surrounds the area where the tower will be located. The existing fence
> has a height of six (6) feet in two (2) locations and eight (8) feet in another location. The
= fence will be appropriately screened with plant material to-achieve the speafied standard

- with three years (see Preliminary Site Layout).

: f 6. A twenty (20) feet wide street protective yard will be located along a portion of the right-

- = of-way of Western Boulevard (see Preliminary Site Layout). A transitional protective yard

- = will be laeated alang the property line that is shared with the residentially zoned properties

- 3 10 the east (PIN# 0793.07-68-8799, 0793.07-6£-9702 and 0793,07-68-9600). Along with

x = these plantings, the existing developmeat shall serve as a sufficient alternate method for

o the protective yards. (see Preliminary Site Layout)

: =§ 7. See Attachment A
E 8. See Attachment A
Z
< 9. The tower will ngt be located on property that is zoned residential.

10. The tower is not located within a Historic Overlay District or a Metro Park Pratection
Overlay District. There is not a similar tower which was constructed after the effective
dare of the current ordinance within 1000 feet of the new rower location.

11. The tower exceeds one hundred eighty (1B0) feet and is engineered and constructed to

accommodate a minimum of rwa (2) additional telecommunication users. (See Attachment
A)

» 1§41 Dberdin foad «

12. This location is 4ot in a residential district therefore the residential appearance provision
for the buildings does nort apply.

13. The associated buildings for the tower are not located in a residential district.

14, This special use request is strictly for the purpose of replacing and relocating the existing
tower to a new location approximately 100 feer away. Therefore, the use will not change
and will not be injurious to property or improvements in the affected area.

I 14 Enviroiek, Inc.



 Attachment A

Capitol Broadcasting Company, Ing.
Replacement and Relocafion of
Existing Telecommunications Tower at WRAL-TV

Capito! Broaadessting Company, Inc., 2615 Wastart Bhd., P.0Q. Bax 12000, Ralgigh, N.C. 27605

FRED BARAER
Vice Proaidysll, Taimutpion
015) Ko 1-4873
Far (940) BTG58

July 31, 1997

Ciry of Raleigh Plahning Department
P. O. Box 590
Raleigh, NC 27602

Subject: Ap%l}cation for permit for relocation of WRAL-TV Studio Tower
on Western Boulevard. In response to questions numbers 1, 3, 7 and 8
of the Raleigh City Code for Telecommunications towers.

To Whom It May Concem:

This letter scrves ta state that the propesed tower for WRAL-TV News Operations will not
interfere with normal radio frequencies and television transmissions in the vicinity.

In response to question number *3." this letter serves to state that tower lighting will not
exceed the Fadera] Aviation Administration (FAA) minimum srandards for red obstruction

lighting systems contained in the Advisory Cireular No. 70/7460-IF dated 27
September, |978.

In response to question “7,” the output power from the tower will not exceed federally
approved levels for exposure to electronic magnetic force (EME).

In response to question number 8," the WRAL tower is designed (o accommodate
additional users. Should the city of Raleigh decide to relocate its telecommunications
sysiems, the proposed tower will be able 10 accommodate a reasonable number of facilities.
We understand that this lenter is submitted to fulfill the requirements of the Raleigh Ciry

Code, that it becomes an official part of the tower application materials, and that it shall
remain in the permanent files.

If you need additional information, please contact me at your earliest convenience.

WYY Shardota N « WRAL . TY Baloleh N
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[ hereby canify mar tha mfonmthn cantained hsram is true and mmptara, and ! understarnd that f! any ftarm ig raund
to be otherwise aftar evidervary hearing before tha C-ounn‘l. :har the anian of the Cauncd may ba Invallda:ed.

n .,...._‘__

- s Tt '-‘.,-»- ---'-'-. - - L _-_-—-p- —
Signature of applicant m—— Date A£7
apito oadcasting Campany, Inc.
Reprasantative bate _{ A4 ?;
en ‘layqor. CAvyotek, C.
STATE OF NORTH CAROLINA
COUNTY QF
(, Karen 7. Braxton . a Netary Public do hereby centity that _ John M. Brennan
personally appearad befere me lh:s day and acknowledged the dug execution of the faregaing mstrurnam
Tnisthe 15t dayof August 19 97
m"'"gm w, \‘
\\\“ \\ -':'

S Q‘fﬂ%a?& _

R 2 TP Y ary Publi

s f *xx §

Teh Aupe o f

"-T,-,"l'\~ ..'.-'Ug
"3-,':’3‘ ¢ ul'{* ﬁ“"‘
o 'Mgn\n-!ﬂn\““‘
(SEAL)
My Commission Expires: Hay 4, 2000
4

Fam Ravizad Jam:ary 1.1908
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EXHIBIT 2

RECOMMENDATION OF THE
CITY PLANNING DIRECTOR
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@o24

CITY OF RALEIGH

INTER-OQFFICE CORRESPONDENCE

TO:; City Manager ' ROOM: 228

FROM: Planning Direscter DATE: Aug 22, 1597
SUBJECT: 8U-10-97: Telecommunication Tower,

WRAL Televisgion Site
Agenda Item, September 2, 1857,

MESSAGE;

A Special Use PZFermit application has besn received from the
following:

SU-10-57: Telecommunication Tower, WRAL Televisién Site

Special Use Permit reguest from WRAL Television to construct a 3300
foot lattice construction telecommunication towsr on the property
owned by WRAL Television/ Capitel Broadecasting Company with an
existing land use of television broadcasting. Located at 2619 Western
Boulevard in the Southwest Planning District on a tract that is zeoned

Industrial-l, inside the corporate limits of Ralelgh and has the
P.I.N. % of 0793.07-68-6724.

Te allow a telecommunication tower taller than 250 feet in any zoning
district, the City Council must make the 14 findings az stated in
§10-2145. Witn the regquirement to record a plat which provides the
subject property with public street frontage, staff nhas found that the
site plan meets all required conditions £for approval with the
exception of condition #14 for which City Council mry take into
account the testimoay at the hearing to make a final determination.
The City Clerk has been notified of the reguest, and an Evidentiary
Hearing is to be scheduled for September 2, 19%7. Atrached are the
findings prepared by staff for City Council review.

George B.
Planning Director

GBC /mm

cc: City Clerk
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STAFF PINDINGS

Special Use Permit to allow a telecommunication tower in all =zoning
districts except Conservation Buffer.

§10~2145(b) (1) Radio and televigion or similar reception for
adjoining properties will not be disturbed or
diminished.

FINDING: The applicants bave stated that radio, television or

similar reception for adjoining properties will not
be disturbed or diminished because of the technical
spacifications of the Peracnal Communications

Systems frequency as licensed and enforced by the
¥CC.

£10-2145(b) (2) The height of the tower does not exceed five hundred
ten (510) feet.

FINDING: The applicantg state that the proposed maximum tower

height is 300 feet.

§10-2145(b) (3} The lighting of the tower does not exceed the
minimoum standard of the Federal Aviation
Administration (FAA) for red cobstruction lighting
system contained in Advisory Circular No. 70/7460-IF

dated 27 September, 1978, as the same may Dbe
amended.

FINDING: aApplicants state that obstruction marking and
lighting not required by FAaA.

§10-2145(b) (4) The minimum vard setback from the outside dimensions

of the tower, not £from guy anchors, are as follows:

a. Twenty (20} feet from the property line of any
adijoining lot or lot across a public street which is
vacant and zoned a nonresidential district or any
adjoining lot or lot across a public street which is
developed without a dwelling, c¢ongregate care or
congregate living structure, unless increased by
subparagraph b. or ¢. below.

b. One hundred (100) percent of the tower height,
but no less than than fifty (50) feet, from the
property line of either any lot which is developed
at an average residential density of less than
fifteen (15) dwelling units per acre or vacant lot
located in a residential zoning distriect.

c. Fifty (50) percent of the tower height from the
property line of any lot which is developed at an
average residential density equal to or greater than
fifteen (15) dwelling units per acre.

AN02s
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FPINDING:

§10-2145(b) (5)

FINDING:

BROOKS PIERCE

The setbacks regquired by subsections b. and c. above
shall not be applicable to any residential
dwelling{s) that is not a permitted use in the
zoning district, or the residence of a caretaker or
watchman accessory to as permitted industrial use.

For towers exceeding a height of two hundred fifty
(250) feet, this setback may be reduced by the City
Council upon a finding that the lesser setback will
not be injurious to property or improvements in the
affected area, but in no case shall the setback be

reduced teo less than fifty (50) percent of the tower
height.

The provisions in this subsection are supplemental
to the yard regulations in §10-2075 and do not
lessen or diminish those regulations.

The proposad saite plan conforma to all satback
requirements and are as follows:
400.00/’z from the south property line.
109.00't from the east property line.
394.00’%x from the wesat property line.
57.00’t from the north property line.
Because this proposed zite 1s located in an area
zoned Residential-20 along the southern property
line, the tower satback is 100% of the tower hight.
The ramaining zoning for the adjacent properties is
as followa: Industrial-l along the weatarn property
Jine, Shopping Center along the northernm property
line, 0Office and Institutional-l along the eastern
property line. The saetbacks zrequired feor the

neonresidential landuse and =zoned properties iz 20
faat.

The base of the tower and each guy anchor are
surrounded by a fence or wall at least eight (8)
feet in height unless the tower and all guy anchors
are mounted entirely on a building over eight feet
in height. Except for fence and wall entrances, all
fences and walls shall be screened with plant
material so that ne more than two-thirds of the
surface of the fence or wall 1is wvisible, within
three (3) years after the erection of the structure,
from a public street or from any adjoining lot which
contains a dwelling, congregate care or congregate

living structure, or is zoned a residential
district.

Applicants sgtate that this self supporting tower
will be surrounded by an eight foot high chain link
fenca, topped with Dbarbed wire, and existing
vagetation of "hollywood junipers® will be used as



